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APPLICATION TO FILE AND STATEMENT OF INTEREST OF AMICI
CURIAE

Pursuant to Rule 8.200, subdivision (¢), of the California Rules of Court, the California
State Association of Counties (CSAC) and the California Association of Sanitation Agencies
(CASA) submit this application to file an Amici Curiae brief in support of the position of
Respondents County of San Bemardino and Santa Mgrgarita Water District in this matter.
| CSAC is a non-profit corporation. Its membership consists of the 58 California counties.
CSAC sponsors a Litigation Coordination Program, which is administered by the County
Counsels’ Association of California and is overseen by the Association’s Litigation Overvie\%r
Committee comprised of county counsels throughout the state. The Litigation Overview
Comrmittee monitors litigation of concern to counties statewicie. The Committee has determined
that this case raises important issues that affect all counties. |

CASAisa n_onprqﬁt mirtual béneﬁt corporation organized and existing under the laws of
the State of California. CASA is comprised of 115 local public é,genéies throughout the state,
including cities, sanitation districts, sanitéry districts, comrﬁunity services districts, sewer
districts, county water districts, California water districts, and municipal utility districts.

CASA’s member agencies provide wastewater collection, treatment, water recycling, renewable

. energy and biosolids management services to millions of California residents, businesses,

industries and institutions. CASA is advised by its Attorneys Comniittee, and engages in

litigation of statewide significance that has the potential to yield significant benefits to, or to

“ avoid burdens upon, a large number of CASA member agencies.

Our purpose in filing this brief is to provide the Court with CSAC and CASA’s
perspective regarding the following issue: What constitutes “approval” of a project under

CEQA? The answer to this question has evolved over the course of CEQA’s 45-year history, and



is far more complex than Appellant suggests in its briefs. Public agencies such as CSAC and
CASA’s members need the latitude to negotiate and to enter into preliminary or framework
agreements that may contain some bindiﬁg terms but that guide the development of additional
technical details, studies, and project-defining elements without adding the costly and time-
consuming hurdle éf first héving to prepare an EIR. This Court’s consideration of the variety of
ciréumstances it which public agercies negotiate and contract will‘ assist to dispel Apellant’s
attempt to cast every negotiation and every act “required by law” as a “project approval” under
CEQA. The facts of this case provide an excellent platform on which to consider these issues
because the need to secure reliable water sources will pfompt development of similar projects in
the éoming years, and the legal concepts at issue apply in otherr agency scenarios. Cl-e'ar legal
- guidance is critical to ensuring future California water management proceedé propetly and
efficiently.

No party or counsel for a party in this case authored any part of the accompanying
Amicus Curiae brief. No party or party’s counsel made any monetéry contribution to fund the
preparation of the brief. This brief has been prepared pro bono solely on behalf of Amici Curiae.

Amici Curiae respectﬁﬂly request that this Court accept the accompanying brief for filing

~ in this case.

DATED: August] 2, 2015 REMY MOOSE MANLEY, LLP

By: S?J\O M\MTi,QJQﬂ-—Q‘

Sabrina V. Teller -

Attorney for Amici Curiae

CALIFORNIA STATE ASSOCIATION OF
COUNTIES and CALIFORNIA ASSOCIATION
OF SANITATION AGENCIES



AMICI CURIAE BRIEF

INTRODUCTION

This brief! will explore the question: what constitutes “project approval” under the
California Environmental Quality Act? Plaintifﬁ’AppelIzint Delaware Tetra Technologies (Tetra)

‘ argues that the Memorandum of Understanding (MOU) entered into between the Santa Margarita
Water District (SMWD), Fenner Valley Mutual Water Company (FVMW C), and the County of
San Bernardino '(County) regarding how the parties would eventually comply with a County
ordinance constitutés a project approval under the California Environmental Quality Act
(CEQA) (Pub. Resources Code, § 21000 et éeq.z) and therefore could not be adopted before
environmental review was conducted. In rﬁaking this argument, Tetra oversimplifies the complex
case 1aW on this topic and takes two positions that canse Amici significant concern.

First, Tetra argues that CEQA review was required before negotiations in this matter
were final or complete. However,CEQA does not require environmental review before agencies
conduct negotiations — indeed, the Supreme Court in Save Tara v. City of West Hollywood
(2008) 45 Cal.4th 116, 136, noted that not every agreement ﬁecessitates CEQA review,

Second, Tetra assumes that every act or agreément that might be required by a local
ordinance constitutes an “entitlement” and fhus an “approval.” That argument ignores the
practical realities of the development and approval process and grossly overstates the statutoriljf~
defined role of the MOU in the County’s ordinance considerations. Many acts and agreements
are required by local ordinances; not all of them constitute “entitlements” or ;‘proj_ect rapprovals”

under CEQA requiring prior environmental ‘review.‘

! Because this case and the related matter of Delaware Tetra Technologies, Inc. v. Santa

" Margarita Water District, Case No. G05864, raise identical issues, Amici have prepared and
submitted identical briefs for the Court’s consideration in both cases.

? All subsequent statutory citations are to the Public Resources Code, unless otherwise noted.
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ARGUMENT

1. Preliminary agreements or initial steps in a process do not necessarily
constitute “project approvals” under CEQA.

Public agencies need the flexibility to conduct negotiations aﬁd enter into all kinds of
{ramework agreements without having to incur the subgtantial time and expense of preparing
environmental review first. This is particularly true when such agreements might contain binding
. terms but are otherwise preliminary, and most importantly, do not commit the agencies to actions
that effect physic.al changes in the environmert or constrain their discretion to shape or even
. disapprove projects in response to environmental review. While the CEQA statute, implementing
“Guidelines,” and 40 years of interpretive case law make clear that public agencies may not
commit themselves to or approve a public or private course of action that would result in
significant effects on the enviromﬁént without first considering and potentially mitigating those_
effects, the reality is that complex, expensive undertakings often require substantial discussion,
negotiation, technical analysis, and definition before such projects can be considered for possible
approval. The courts have recognized this reality and provided guidance for agencies to.foilow in
entering '1111;0 agreemments, such as predevelopment agreements or other project framework
agreements such as terin sheets, discussed further below,

Tetra argues that the 2012 MOU entered into between SMWD, Cadiz, FVMWC, and the
County regarding ordinance compliance for a contemplated Groundwater Monitoring
Management and Mitigation Plan (GMMMP) was the first step in an approval process and thus
-effectively constituted an “approval” of a project that necessitated prior CEQA review. The court
below found that the MOU did not constitute a commitment by the County to approve the
GMMMP or the groundwater extraction and conservation project, and thus CEQA did not apply

to the County’s decision to enter the MOU. That was the correct conclusion, The MOU was a



conditional agreement that did not commit either the County or SMWD to a deﬁnife course of
action. An agency’s preliminary activities designed to facilitate a project-—-but that do not
irrevocably commit the agency to the project—are not “project approvals” under CEQA. (Save
Tara, supra, 45 Cal.4th at pp. 136—1374)

Unﬂer CEQA, “[alll lead agencies shall preparé, or cause to be prepared by contract, and
c;:rtify the completion of, an environmental impact report on any project which they propose to
carry out or approve that may have a significant effect on the environment.” (§§ 21100, 21151,
emphasis added.) The CEQA Guidelin;s define “appro{ra ” as “the decision by a public agency
which commits the agency to a definite course of a‘ction inregardto a proj.ec.:t mtended to be
carried out by any person. The exact date of approval of any project is a matter determined by
each public _agency according 1o its rules, regulations, and ordinances.” (Cal. Code of Regs., tit.
14, § 15000 et seq. (CEQA Guidelines), i, § 15352, subd. (a).) This definition of “approval”
applies to both public and private CEQA projects. (POET, LLC v. Cal. Air Resources Bd. (2013)
218 Cal. App.4th 681, 719.) “With private projects, approval occurs upon the earliest
commitment to issue or the issuance by the public agency of a discretionary contract, grant,
subsidy, loan, or other form of financial assistance, lease, permit, license, certificate, or other
entitlement for use of the project.” (Gﬁidelines, § 15352, subd. (b).) However, the negotiations, .
studies, term sheets, or development of parameters that may ultimately shape the final contracts,

- permits, or entitlements are not themselves subject to CEQA, for good reason, An iﬁterpretation
of CEQA that would reqﬁe preparation of environmental review before parties could even
determine the details of what might be approved, or not, ultimately, would lead to absurd, costly

and wasteful results.



Agencies must not take any action that sigrﬁﬁqantly furthers a project in a manner that
Torecloses their ability to consider a full range of alternatives or mitigation méasureé that would
ordinarily be part of CEQA review for that project before conducting CEQA review. (S@e Tara,
supra, 45 Cal.4th at p. 139.) If, as a practical matter, the agench has foreclosed any meaningful
oﬁtions other than going forward with the project, then for pﬁrposés of CEQA the agency has
approved the project. Coﬁrts must look not only to the terms of the agreement, but also to the
surrounding circumstances to determine whether the agency has committed itself to the prdj ect.
But “approval” does not equate with an agency’s mere interest in or inclination to support a
project, no matter how well defined. (Id at p. 136.)

A claim that the lead agency approved a project with potentialiy significant
environmental effects ’oefore preparing and éonsidering an FIR for the project is predominantly
one of improper prbcedure, which an appellate court reviews de novo. Agencies are afforded
some discretion in making this decision and thus, the facts of each case influence the outcome.
(Id. atp. 131.)

a. Under Save Tara, “approval” eccurs when an agency commits to a
definite course of action regarding the project.

Thc seminal case dealing with this issue is Save Tara v. City of West Hollywood (2008) -
45 Cal.4th 116, in which the California Supreme Court addressed the question of whether and
under wilat circumstances an agency’s agreement, conditioned on future CEQA éompliance,
~ constituted approval of a project within the meaning of sections Public Resources Code sections
211 06 and 21151. The court concluded that the city’s conditional agreement to sell land for
private cievclopment, coupled with financial support, public statements, and other actions by its
officials committing the city to development, was an approval of the project that should have

been préceded by review under CEQA.
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The facts in Save Tara were critical to the court’s holding. The project was development
of low-income senior housing units on an historic estate, with funding support from a federal -
grant. The project architect and housing manager explained to the city council that though the
exact building design had not yet been determined, staff had already rejected alternative uses of
the site, and the recommended actions would commit the city as long as the developer delivered.
(Id. at p. 125.) The city approved a draft conditional agreement for conveyance and development
of the property. Conditions included satisfying all applicable CEQA. requirements and obtaining
all entitlements—but, critically, tile city manager could waive CEQA compliance, and the city |
would loan nearly ﬁalf a million dollars to the developer with no provision for repayment if the
project were denied.

Latér, after public criticism, the city revised the agreement to revoke the city manager’s
discretion to waive CEQA requirements. The revised agreement also expressly recognized that it
imposed no duty on the city to approve any documents prepared pursuant to CEQA. Petitioners
argued that, Pomithstanding these later revisions, the aé'reement was a project a}é)pr()\.fal and
should bave been preceded by CEQA review.

The Supreme Court recognized agencies must strike a balance between competing policy
considerations important to the timing of EIR preparation: EIRs should not be prepared before a
project is well enough defined to allow for meaningful assessment, but their preparation should
not be delayed beyond when they can practically serve their intended function of informing and
guiding decision-makers. (Id at pp. 129-130.) The tricky part, the court stated, is determining
“when an agéncy’s favoring of and assistance to a project ripens into a ‘cominitmen S (Id. at p.

130.) Thus, the key question under CEQA 1s not whether an agency approves an agreement that



triggers the requirement of prior CEQA compliance, but whether that agreement constitutes a

commitment to the project that would preclude effective, good faith CEQA review.

The City of West Hollywood argued that the agreement was not a project approval

because it was expressly conditioned upon future CEQA compliance, which inhérently involved
' assessing potential impact.s before prbceeding with the project. The court disagreed. It found that
mere insertion of a CEQA compliance condition would not save an agreement frém being
considered an approval if the agreement otherwise essentially committed the public agency to the
project, (Id. at p. 132.) The court declined to extend two catses that had previously upheld
agreements solely due to their inclusion of CEQA compliance clauses, but did not disapprove
those cases. (See Stand Tall on Principles v. Shasté Union High School Dist. (1991) 235
Cal.App.3d 772; Concerned McCloud Citizens v. MeCloud Community Services Dist. (2007) 147
Cal.App.4th 181.) These casres remain good law under the parameters articulated by the Supreme
Court in Save Tara and further evince the need to preserve agency discretion to enter into‘ pre-
CEQA Compliance agreements.

At the same time, the Save. Tara court disagreed with the contention that an agreement is
an approval of a project under CEQA simply because at the time the agreement is que the
project is sufficiently deﬁne;d to conduct a meaningful assessment. It also recognized private
projects often need some form of goﬁefnxnent consent or assistance fo get off the ground well -
before formal approval, and noted that requiring agencies to engage in the often lengthy and
expensive EIR process Before reaching even preliminary égreementé with developers could
unnecessarily burden the planning process. (Id. é.t p. 137}

The Save Tara court applied the general principle that before conducting CEQA review,

agencies must not take any action that significantly furthers a project in a manner that forecloses



alternatives or mitigation measﬁres that would ordinarily be part of CEQA review of that public
project. In both versions of the agreement at issue in Save Tara, tﬁe city agreed to lend the |
developer money that was not conditioned on CEQA compliance. Furthermore, the city manager
told the federal government that the city had approved the sale of the property and would commit
up to $1 million iﬁ financial aid. Once the federal grant was awarded, the city’s mayor
announced it would be used for the project, and a city newslétter stated that the city would use
the grant to redevelop the property. City staff had told residents that the development was an |
‘r‘obligation” the city “must” pursue. Agd the city had proceeded with existing tenant relocation,
which was likely irreversible. All of these actions tended to show that the city’s commitment to
the project was not contingent on its future review in an EIR. (Id. at p. 142.)

The totality of the circumstances of the case showed the city had committed to a definite
course of action: it made public announcements that it would proceed with the development
project; it acted in accordance with that determination (by preparing tenants for relocation); it

made a sﬁbstantial, nonrefundable financial contribution; and it expressed a willingness to bind
itself to convey the property. In light of these facts, the Save Tara court reasonably found the city
had “approved” the project. Those facts do not exist here.

b. Other cases have required very high levels of commitment to find an
“approval” has occurred.

- Cases following Save Tara have clariﬁed that the level of agency commitment that
should be considered an “approval” under CEQA is high—é “firm commitment.” In North Coast
. Rivers Alliance v. Westlands Water District (2014) 2277 Cal. App.4th 832, the court analyzed |
wheﬂlér a project had been “approved” prior to CEQA’S enactment, and thereby fell within a
statutory exemption. The court Jaid out the rule that, generally speaking, an agency acts to

approve a proposed course of action when it makes its earliest firm commitment to it. (/4 at p.



859.) The court determined that a water district, by means 0f contractual commitments and other
agency determinations, had committed itself to the project.

In 1965, Westlands' Water District entered into a contract wiﬂ; the Bureau of Reclamation
providing for the construction of a “water distribution and drainage collector system.” By
executing the confract, the Bureaﬁ agreed to construct the facilities, and Westlands agreed to |
repay the construction costs and related expenses over a 40-year period. Westlands approved the
contract. Afterward, Westlands merged with an adjacent water district and adopted a resolution
requesting and authorizing the Bureau to immediately begin construction of a water delivery
system for the enlarged district. A supplemental contract provided Westlands would receive an
additional 1.4 million acre-feet of water within a 10-year period. The court found this evidence
“more than sufficient to show that prior to [CEQA’s enactment], Westlands Water District (and
the Bureau) had committed to a definite course of action (i.e., given approval) as to the proposed
construction and layout of fhe facilities....” (Id. ét p. 861.)

In pre- and post-Save Tara cascs, courts have similarly considered surrounding
circumstances and evidence in making “approval” determinations, In Santa Margarita Area
Residents Tt ogez‘her v. San Luis Obispo County Bd. of Supervisors (2000) 84 Cal.App.4th 221,
the court found the county had committed itself to a definite course of action when it approved a
deVqupment agreement that “establishe[d] the scope of the Project and precise parameters for
future construction as well as a procedure to process Project approvals” and was “aimed at
assuring construction of ﬂ1e Project; provided certain contingencies are met.” (Id. at p. 229; see
also Citizens for a Megaplex-Free Alameda v. City of Alameda (2007) 149 Cal.App.4th 91, 106-
108 [agreement Was “indisputably a commitment by the City to issue grants, loans, and other

forms of financial assistance™ where it obligated the city to perform demolition, grading, and
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remediation work at the site, to lease property, and to cooperate in securing subsequent permits
and approvals]; Save Panoche Vallef -v.- San Benito County (2013) 217 Cal. App.4th 503, 530
[board’s cancellation of Williamson Act contracts constituted a definite course of action for the
project].)

In City of Chula Vista v. Couﬂty of San Diego (1994) 23 Cal.AppAth 1713, the minutes
of the county’s Board of Supervisors meeting Iihequivocally showed that a lease agreement for
operation of a hazardous waste f;cility was “approved,” despite later assertions tﬁat the county
merely authorized “negotiations” regarding the agreement. (Id. at p. 1720.) The resolution
adopted by the Board of Supervisors also clearly indicated it “approve|d] and authorizer[d ? its
staff to negotiate and award a five-year facility operation agreement. (/bid.) The record indicated
that a city council member had spoken against approval of the agreement, and thus the city couid
not deny knowledge of the approval. | |

In Fullerton Joint Union High School District v. Stéte Bd. of Education (1982) 32 Cal.3d
779, upon which Tetra relies heavily in its reply brief, the court determined the State’s approval
of a school district secession plan prior to consideration by voters to be a project approval -
requiring prior environmental review. In Fullerfon, one key factor in the cowrt’s determination

-that the Stafe’s approval was a “project approval” under CEQA was the fact that-once the voters

“approved the secession plan, the new school district would haveto build a high school, and the
old school district would have to adjust to the loss of the separated students. The altemative of
continuing the status quo could not be considered if the voters approved the plan. (Id. at p. 797.)

The MOU at issue here bears none of the hallmarks of the agreemeﬁts determined to be
“approvals” in the foregoing cases. 1t set forth a process to be followed for the finalization of a

GMMMP which, if later approved, would govern a complex program of groundwater production
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under the specific reqﬁiremehts of the County ordinance. That procéss necessarily entailed
extensive coordination of technical studies and data sharing between public agencies, private
operators, and experts and consultants on all sides in addition to that which occurred through the
County’S role as responsible agency. It was entirely reasonable for the County and SMWD to, at
that point in the administrative process, set forth their mutual expectations for how the GMMMP
would be presented to the County under its ordinance, and what sort of enforcement mechanisms
. would be employed if approved. One key factor that distinguishes the MOU from the cases
discussed above and relied upon by Tetra is that the Respondents retained the option to not
;xpprove the ultimate groundwater project that would effect changes in the environment. Thus,
the MOU was not the kind of approval that necessitated prior CEQA review.

Public agencies such as CSAC and CASA’s members need the latitude to enter into such
preliminary agreements to guide these kinds of complex administrative processes without adding
the costly and time-consuming hurdle of first having to prepare an EIR when there has not yet
been any irrevocable comumitment to an action that would affect the environment.

Amici fear that if the Court adopts Tetra’s view of pre-project agreements, their member
agencies will be precluded from negotiaﬁng and resolving preliminary issues early in the
administrative process, such as funding for studies and site review, private-public partnership
agreements, municipal services financing agreements, initial capital outlays for project
development, and a host of other early issues that have proven crucial to public agencies.

c. Cedar Fair held term sheets and preliminary agreements, like the
MOU at issue, are not project approvals.

The court in Save Tara “express[ed] no opinion on whether any particular form of
agreement, other than those involved in [that] case, constitute[d] project approval.” (Save Tara,

supra, 45 Cal.4th at p. 137.) Cases decided since then have offered more insight into what types
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of agreements do end do not fall within Save Tara’s purview. Importantly, pre-pﬁoj ect
agreements do nof constitute i)roj ect approvals.

In Cedar Fair v. City .af Santa Clara (201 1). 194 Cal.App.4th 1150, the court applied
Save Tt ara’é‘analytic frameWofk'and reached the opposite conclusion regarding the agencies
: aetions—the term sheet in. that case was not a project approval even though it contained binding
terms that would govern the projeef if it were later approved. The court characterized it as a
nonbinding preﬁnﬁnary agreement distinguishable from the agreement that had committed the
City of West Hollywood in Save Tara. In Cedar Fair, a “Stadium Term Sheet” set forth_basic
terms of a proposed transaction to developr a stadium for the San Francisco 49ers in the City of
Santa Clara. Appellants argued that the approval of the term sheet constituied approval of the
project, emphasizing the term sheet’s length—39 pages—and high level of detail, the large
amount of money already invested by the redevelopment agency in the process, and the fact that
the term sheet was put to a public %fete by the City Couneil.

The Sixth District Court of Appeal disagreed. The court noted at the outset that the Save
Tara court had rejected any bright-line r;de dictating when approval occurs. (Id, atp. 1161.)
Rather, the guiding principle is that agencies must not take any action that significantly furthers a
projectina Iﬁamaer that forecloses the ageﬁeies’ ability to consider alternaﬁves ot mitigation
measures that would ordinarily be part of CEQA review for that project. The court
acimowledged that determining on which side of the line the term sheet fell was not an easy
judgment call. The term sheet explicitly ‘stated its purpose was to memorialize the preiiminary.
agreements tﬁat had been negotiated among the parties, and to inform the pubHc regarding the
goals and principles identified by city staff and city council that would guide the propoeal to

develop the stadium throughout the public review process. Some of those preliminary terms were
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. binding terms. The agreement’s introduction described the project as well-defined, and noted that
the pgrties would enter into leases. (Id. atp. 1168.) |
But the agreement in Cedar Fair, much like thel:' MOU here, also included conditions—
that the stadium would not procee& until the parties had negotiated, executed, and delivered
mutually aéceptable agreements based upon information produced from the environmental
review ﬁro(:ess and otﬁer public reﬁew and hearing processes, subject to all applicable
| goverﬁmental approvals, (Id. at p. 1169.) The term sheet noted thaf while many details had been
agreed to, many essential terms and conditions had not yet been agreed upon, and that. in order to
effectnate the project, the parties Woulél have to ne gotiate, agree to, and submit subsequent
binding agreements. The tenﬁl sﬁeet in Cedar Fair was a binding agreement in certain respects,
but it still was not a project approval requiring CEQA compliance because it did not commit the
city to the_ stadium project in a manner that limited the city’.s discretion under CEQA. (Id. at pp.
1172-1173.) |
The Cedar Fair court recognized that “the negotiation of a complicated, multiparty
developmeﬁt agreement can involve a long process of hammering out a multitﬁde of issues,” not
every step of which commits the parties to the p1:oject, even if it commits the party to terms of
the project that will enable CEQA review to occur. (Id. at p. 1171.) Furthermore, “the modern
phenomenon of ‘pub]ic—pri%rate partnerships’ for development makes the time of “approval’
under CEQA more difficult to asceﬁain since a 1007:'11 agency may be a vocal and vigorous
advocate of a proposed project as well as an approving agency.” (Id. at p.. 1 173.)
The couﬁ applied the Save Tara test of whether the.tenﬁ sheet, viewed in light of all the

surrounding circumstances, as a practical matter committed the city to the project so as to

-effectively preclude consideration of alternatives or mitigation measures that CEQA would
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otherwise require, including the alternative of not going forward with the project. The court
concluded that it would not. |
The court distinguished Riverwatch v, Olivenhain Municipal Water District (2009) 170
Cal.App.4th 1186, in which a municipal water district’s approval and signing of an agreement to
provide recycled water to a trucking company for delivery to a landfill was an “approval” of the
[andfill project because it committed the district to a definite course of action. The agreement set
forth specific details regarding ﬁe dish‘ict’s 60-year obligation to deliver recycled water, and the
construction required to allow that delivery. Furthermore, the district app;'o"\fed and executed the
agreement without a future CEQA compliance provision, clearly committing the district fo the
course of action set forth therein. The agreement provided that the company receiving the
water—without any further consideration or action by the water district—was “solely
responsible” for later complying with CEQA regarding receipt, use, and transportation of the
recycled water. (Id atp. 1196.) Though the Riverwatch agreement was conditioned on the
trucking company’s compliance With_ CEQA regarding its use and transportation of the water, it
did not provide that the water district was responsible for complying with CEQA. (/d. at p.
1214.) That stands in stark conirast to the MOU at issue here, which by its terms (and
surrounding circumstances) reserved to the County and SMWD the duty and obligation to
“complete CEQA reviéw before committing to the project as a whole or the GMMMP
specifically, |

d. Other cases have similarly held that pre-project agreements do not
constitute commitments to projects triggering EIR preparation.

In Neighbors for Fair Planning v. City and County of San Francisco (2013) 217
Cal. App:4th 540, the city executed an agreement to loan a community service center

approximately four percent of the funds needed to complete a project, to be used for
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predevelopment activities like design, appraisal, and preparation of environmental studieé.
Petitioners contended the loan impermissibly committed the city to the project before
environmental review. |

The court disagreed. The activities funded by the city’s loan were limited to studies, were
not irreversible, and would not canse physical changes in the environment. (/d, at p. 553.) Also,
- in contrast .to Save Tarlfa, thé center was required to repay the loan whether or not the project was
appfov.ed. The court was also unpersuaded by the petitioners cla:im that the center committed
itself to the project because the deed of trust required the site to be used for affordable housing
for the next 55 years, foreclosing all alternative uses. The court noted that even in Save Ti ara, the
city’s commitment to developing senior housing was only one of many factors in the total set of
circumstances demonstrating the city’s irrevocable commitment to the proposed project. (/d. at p.
554.) |

In City of Irvine v. County of Orange (2013) 221 Cal.App.4th 846, the city contended the
county’s decision to approve an application to expand a jail facility and submit it to the state
constituted an approval triggering the county’s obligation to comply with CEQA. The request for
applications emphasized, “[a] county’s recgipt of a conditional award for state financing. . .is
merely an expression that the county is qualified, at this point, to move forward in the process.” _
(Id. at p. 861.) Accordingly, the county’s application was merely a preliminary step that, if
approved, would authorize the county to evaluate the possibility of expanding the facility. Tetra
attempts to distinguish and dismiss the application in City of Irvine and the court’s holding as
irrelevant to the MOU here, but in fact, that decision made several important pronouncements

that are controlling here.
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The court in City of Irvine made clear, in its reliance on Cedar Fair, supra, that an
agreement could have binding terms and still not have committed the agency to a project in
violation of CEQA. Instead, consistent with the Supreme Court’s reasoning in Save Tara, what
was most important was that the agency’s agreement had not constrained its discretion under
CEQA to modify the project, impose mitigation, or consider altematives to respond to the results
of the _.later environmental analysis of the actual project under consideration. (City of Irviné,
supra, 221 Cal. App.4th at pp. 859-860.) As further discussed below, while the MOU has some
binding terms that would apply if the project were approved, the Respondents did not bargain
away their discretion to undertake a good faith review under CEQA and to modify or deny that
project at the culmination of that review.

2. The MOU is a preliminary agreement, analogous to the term sheét in
Cedar Fair, and is not an irrevocable commitment to the whole project
as in Save Tara. '

Tetra attempts to distinguish Cedar Fair by arguing that the term sheet there was not a
project cémponent required by city ordinance, and its approval was not legally required for the
project to proceed. Tetra also argues that approval of any project component is approval of the
project. Tetra is mistaken. As e:étplained below, the MOU is not a separate physical component of
any project, and the MOtJ—Whatever role in might later serve in the County’s consideration of
the GMMMP—did not represent an entitlement to undertake the ultimate physical changes in the
environment that would occur with the groundwater extraction and conservation program. The
fact that elements of it may be used to implement the GMMMP which would effect a change m
the physical environment if the GMMMP were approved after CEQA compliance, does not

change the character or status of the MOU at the time it was considered.
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In its reply brief, Tetra cites to Citigens Jor tkel Restoration of L Street v. City of Fresno
(2.014) 229 Cal.App.4th 341, 354, for the proposition that any “first step” entitlement necessarily
constitutes “approval™ of the proj ect. (Tetra Reply Brief, at p. 14.) The court in Citizens for the
Restoration of L Street, however, was not faced with similar issues as here and thus is not
authoritative on the issue of when a pre-project agreement ripens into an approval. In any cvent,
the case lends further support to the County and SMWD. The entitlement grantéd in Citizens fdr
the Restoration of L Street was a permit to demolish an historic structure. That is unquestionably
an entitlement to undertake a physical change in the environment. That stands in stark contrast to
the MOU here, which does not aﬁtﬁhorize any well installation or pumping activity whatsoever,
either in the MOU or as the MOU is envisioned in the County;s Ordinance. h

The MOU, unlike the agreement in Save Tara, does not establish precise construction
parameters, obligate financial assistancg, ér otherwise firmly commit the County to the
GMMMP, an element of the groundwater project. The agreement states the parties are bound to
its terms, but critically, those terms are conditioned upon the County’s unfettered exercise of its
discretion to approve, deny or conditionally approve the GMMMP following compliance with
CEQA The MOU provides the County may approve or disapprove the GMMMP, and that the
proposed groundwater project may be altered as the parties see fit. The MOU is thus highly
distinguishable from the binding developmént agreement at issue in Save Tara.

The County retained its full discretion to approve or disapprove the GMMMP foliowing
environmental review, and to ensure compliance with applicable laws and agreements:
“Following certification of the Final EIR, the [Groundwater Management, Monitoring, and

Mitigation Plan (GMMMP)] will be subject to County approval and a discretionary consistency
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determination that the GMMMP conforms to this MOU and the County Ordinance.” (MOU,
Recital 6.) |

Multiple clauses in the agreement convey its nonbinding and discretionary nature. First,
the MOU states that “[t]he Board of Supervisors of the County will consider whether to approve
the GMMMP at a noti.ced pub]ib meeting . . ... ” (Paragraph 3(a).) Paragraphs 3(b) and 3(e)
outline important Project terms and features yet to be determined, including identifying
minimom groundwater levels and establishing a projected rate of decline. Any Project features
already defined are flexible; “the County will retain full awthority and disgretion to modify
Project operations.” via the GMMMP. (Paragraph 3(d).) Save. Tara and C’ecfar Fuair held that an
agreement’s level of detail does not dictate whether it is an approval.

The MOU clearly contemplates that only when “the GMMMP is completed and the
Project is approved by the county” will the groundwater project commence 0perati01i in

compliance with the GMMMP. (Paragraph 3(e), emphasis added.) Furthermore, the groundwater

_extraction element of the project is prohibited from moving forward until the parties have

complied with all required procedures: “The Project shall not proceed and the Project’s
exclusion from the Ordinance shall not become effective, however, unless and until the Parties
have finalized the GMMMP based upon information produced from the CEQA environmental

review process and following publié review and all legally required procedures.” (Paragraph

4{a), emphasis added.)

The MOU is explicitly intended to serve a procedural role in the GMMMP’s
development, with no mandated outcome:

This MOU is entered into to establish a process for completing a GMMMP that comports

with the County Ordinance and CEQA. Pending completion and approval of the

GMMMP, the Project remains subject to the County’s full exercise of discretion as a
Responsible Agency under CEQA to consider the Final EIR certified by SMWD and to
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approve or disapprave the Project and to require the Project to undertake mitigation

measures or alternatives as may be set forth in the Final EIR or under the County’s

Ordinance. ...The Parties further acknowledge and agree that any modifications to the

Project resulting from SMWD’s or the County’s compliance with CEQA may necessitate

amendmenis to this MOU in a mutually acceptable manner.
{Paragraph 4(b), 1talics adde(i.)

The MOU contains a CEQA compliance clause (“[tjhe obligations of the Parties uﬁder
this MOU are conditioned upon compliance with CEQA™). While Save Tara held that such a
clause is not by itself sufficient to prevent an ctherwi_sc binding agreement from being
considered a project approval, the MOU contains additional qualifying ciauscs that plainly
predicate implementation of the MOU”s terms on SMWD’s approval and the County’s own
discretion. “In no event shall SMWD or the Countylbc required to implement any provision of
this MOU prior to SMWD’s approval of the Project, and the County’s taking discrcticnary action
as a responsible agency, other than the County’s obligation under Paragraph 4(c) to exercise its
discretion within 90 days of certification of the Final EIR.” (Recital 7.) |

As the MOU’s language discussed above plaﬁﬂy shows, the County indicated in the
MOU that it would pcrfoﬁn environmental review before making any commitment to the
approval of a GMMMP for the groundwater ;cmj ect, and nothing indicates that the County
otherwise circumscribed or limited that discretion; rather, its discretion was explicitly retained in
the terms of the agreement. Thus, the County’s actions are distinguished from those of the
agency in Save Tara, and more akin to those fcund acceptable as frachork~deﬁning, pre-
project approval steps in Cedar Fair.

. These sorts of practical pre-project agreements are crucial to the ongoing ability of

CASA and CSAC member agencies to be responsive to administrative demands. The reported
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cases have shﬁwn that_agencies can enter such agreements while preserving the sanctity of ﬂle
CEQA review process. That discretion should be preserved.
| CONCLUSION

In both Save Tara and Cedar Fair, the courts acknowledged the balancing act inherent in
determining the proper timing of CEQA review. If every agreement that settles on a process
were considered a project approval, agencies would be forced to engage in CEQA review to
develop the technical and procedurai information necessary to define a project, which would then
again be subject to CEQA review. The practical consequences that would flow from Tetra’s
interpretation of CEQA as applied to the 2012 MOU would be to sow significant confusion and
additional unnecessary expense for public agencies and private applicants.

Amici quiae respectfully request t]iat :Lhe Court consider thése arguments in ruling on
the petitions.
Dated: August iZ_q .2015 REMY MOOSE MANLEY, LLP
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